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The chdlengeof globdization isan internationdist chalenge. Marketsareintegrating far beyond
nationad lines. Firmsarelarger than nations, and obvioudy morefar flung. Acrossmany fields of economic
regulation, policymakers have been observing spillovers, crossovers, and synergies, and have proposed
bridges, networksandlinksfor thecommongood of theworld community.* Itistimefor theinternationalist
insights to be applied to competition policy.?

TheAdvisory Committee’ sSReport,inmy view, containsmany progressiveproposal sfor coordinating
antitrust law regimesin thenew globa economy. WithafocusonU.S. law andtools, andU.S. opportunities
for seeking cooperation of neighbors, it pushes from “below” to achieve more robust national antitrust
enforcement. It suggests, moretentatively, globa cooperation. | would go further than most of my fellow
Advisory Committee members, looking from the“topdown” in an attempt to understand what isfeasiblein
facilitating marketsand easing systemsclashes; and | would usetheview from thetop to inform the sol utions
from the bottom.

Bdieving that nationalism and systems clash are not exceptiona, that convergence of law will and
should occur only to apoint,® and that some global integrative or communal solutions are necessary, |
embrace but go beyond the Advisory Committee recommendations.
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Overregulation: Globalization has put pressure on our system in which the laws of numerous
nations* apply to the same conduct or transaction. The pressure comes especially at the point at which
competition law isregulatory rether than liberdizing; paradigmaticdly, premerger natification filing-and-waiting
regimes. Inthisarea, sound regulation requires coordination, and modes adopted by the European Union
for itsinternal market are often instructive. | would go further than the Advisory Committee to propose an
opportunity for mutual recognition of premerger notificationfilingswhenthemarket of awoul d-beregulating
nation is subsumed by the broader global market.”

Systemsclashes: Wemust findinternational solutionsfor systemsclashes, probably withinternational
disputeresolution. Actua cases provide helpful laboratories. Boeing' s acquisition of McDonnell Douglas
— whichthe U.S. cleared and the EU threatened to enjoin — issuch acase. Both the United States and
the EU assert the right to enjoin offshore mergers of firmsthat sl intheir markets. Other jurisdictionsare
likely to follow suit. Therefore overlaps and clashes are more and more likely to occur.

There are various possible agreements that nations might consider that would keep an international
merger on track asacompetition case and prevent diversion into atradewar. The Advisory Committee has
proposed several progressive measures, on the order of transparency.

| believe that we must movefurther, inview of the need foraworld view and in view of thefact that
conflictswill otherwise dwaysberesolved infavor of the nation that imposesthemost aggressive remedies.
In the absence of internationd rules and dispute resol ution, we may eventudly find it necessary to givethe
nation at the center of gravity atrumping right to enjoin or alow the merger (while other interested nations
might retain the right to implement more modest, tightly tailored relief). Butif any nationis, legitimately, to
wear themantle of parens patriae for theworld, it would be obliged to count al costs of the merger, even
those outside of its borders, asif they fdl withinitsborders.® Indeed, we may reach the point — not just in
merger law — a which counting al costsis an important obligation of all competition authorities vetting
international transactions.

If nationa authoritiesdo not broaden their perspectivesto count al costsof conduct or transactions
by their firms, wewill probably moveto internationa antitrust sooner rather than later, for these problemsare
world problems.’

4| use the word “nation” to include regiona poalities; thus, the European Union.
s See Advisory Committee Report, Chapter 3, fn. 24, sketching an opt-in clearing house system.

6 See Advisory Committee Report, Chapter 2, fn. 72.
” One appropriate “higher” solution would provide for international dispute resolution. The panel would begin to
resolve the dispute by choice of law based on center of gravity. Thus, in Boeing/McDonnell Douglas, the pandl would
apply the U.S. rule to the true market.
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Market access: Globalization has spotlighted loopholes in the world trading system; notably,
loopholesthat shelter foreign market-blocking conduct. Thisisaworld trade problem, and it can be nicely
informed by sympathetic concepts drawn from competition law.?

The Advisory Committee Report sets forth the problems but stops short of ameaningful solution.
Oneproblemis, smply, that anation canalow itsmarket to beclosed by privaterestraintswithout breaching
itsGATT/WTO obligations. A second problem isthat government measures that set the stage for private
closure may escape condemnation because, in the abstract, they appear harmless; or because they existed
at thetimelower trade barrierswere negotiated; or because the measures are not antiforeigner on their face.®
Moreover, government restraints get vettedin the WTO; private restraints get peeled away for competition
agency attention. The synergies are never observed. Serious restraints are quite unlikely to get caught.™®

Clearly, this problem should be remedied, and, in my view, it should be remedied inthe WTOina
manner consstent with the principles of the world trading system. One solution is: Nations could seek
amendmentsto the GATT/WTO that 1) close the Fuji-K odak loophole;™ 2) put the burden on nations to
assurethat their marketsare open (freefrom artificid private aswell aspublic restraints), and 3) hold nations
accountable for thetotdity of market-blocking restraints. Anobviousway for nationsto fulfill the obligation
to prevent private access restraints is to maintain and enforce competition laws that prohibit unreasonable
market blockage.*?

The Advisory Committee worries about the weaknesses of the WTO, and it prefers unilateral
solutions. | believethat solutions, to belegitimate, inclusive, and complete, must bemulltilatera, and that we
must devote more energies to strengthening and constitutionalizing the WTO.*3

8 See AMERICAN BAR ASSOCIATION SECTIONS OF ANTITRUST LAW AND INTERNATIONAL LAW AND PRACTICE, REPORT ON
PRIVATE ANTICOMPETITIVE PRACTICESAS MARKET ACCESS BARRIERS (January 2000).

° Japan — Measures Affecting Consumer Photographic Film and Paper, Report of the WTO Panel (Fuji-Kodak),
WT//IDSA4/R 12.2 (Mar. 31, 1998).

10" see Patricia Issla Hansen, Antitrust in the Global Market: Rethinking “ Reasonable Expectations,” 73 So. CAL. L.
Rev. 1601 (1999).

1 That is, states should be responsible for their serious governmental restraints even if the restraints existed at the time
of tariff negotiations and even if they are not facialy discriminatory.

2 See Advisory Committee Report, Chapter 5, fn. 231.

18 e Petersmann, supra note 2.



